Editor's Note: 97 |.D. 73

SHELL OFFSHORE, | NC

| BLA 87-628 Deci ded February 28, 1990

Appeal from a decision of the Director, Mnerals Managenent Service,
affirm ng assessnent of interest charges for |late paynent of royalties. MG

87-0124-CCS

Set aside and renmanded.

1. Federal G| and Gas Royalty Managenent Act of 1982
Assessnent s--Federal Q| and Gas Royalty Management Act of
1982: Royalties--QO | and Gas Leases: Royalties: Interest--
Ol and Gas Leases: Royalties: Paynents

An exception to |late paynent charges for royalty paynents
filed after the end of the month following the nonth in
which the oil and gas is produced and sold may be recognized
where the payor has filed a sufficient estimted payment in
accordance with the instructions in the Payor Handbook. An
estimated paynent is made on Form MVB-2014 and requires
identification of the payor, the | ease nunber, and the
product code and selling arrangement nunber. An estinmated
paynment nay only be established initially for the nonth

i medi ately preceding the nmonth in which the report and
paynment are filed and, thereafter, the estinmated bal ance is
rolled over monthly to cover production and sales in
succeedi ng nont hs.

2. Adm ni strative Procedure: Administrative Record--
Adm ni strative Procedure: Adm nistrative Revi ew -
Appeal s: Generally--Rules of Practice: Appeals:
CGeneral ly

As a general rule, an adnministrative decision is prop-
erly set aside and renanded where it is not supported
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by a case record providing the Board with the evidence
necessary for an objective, independent review of the
basi s for the decision.
APPEARANCES: David A Waskow ak, Esq., for Shell O fshore, Inc., New Ol eans,
Loui si ana; Howard W Chal ker, Esq., Ofice of the Solicitor, Washington, D.C.,

for the Mneral s Managenent Servi ce.

OPI NI ON BY ADM NI STRATI VE JUDGE GRANT

On Cctober 9, 1986, the Royalty Managenent Program (RMP) O fice of the
M neral s Managenent Service (MVS) issued Bill of Collection No. 05600932 to
Shell O fshore, Inc. (Shell), assessing |late paynment interest charges in the
amount of $58,376.81. Wth its payment of the full anmpbunt, Shell filed a
timely notice of appeal to the Director of MVMS. The appeal chall enged
assessment Nos. 65 through 88, 92, 93, and 97, in the amount of $22,593.79.

Prior to a ruling on the appeal by the Director, the RMP O fice agreed
to review assessnent Nos. 65 through 88 and 93, which total ed $4,316.89. The
RV Office determined that all of these assessnments except for Nos. 72 and 73
were invalid and agreed to initiate a refund in the amount of $3,288.84. It
appears that Shell was satisfied with the review of assessnent Nos. 72 and 73,
as its statement of reasons filed with the Director addressed only assessnent

Nos. 92 and 97, totaling $18, 276. 90.
Inits appeal to the Director, Shell asserted that it had nmade "a one-
time estimted royalty paynent at the Payor |evel which exceeded act ual

royalties due." Specifically, Shell asserted that:
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[Rleview of the Bill reveals assessnents totalling $18,276.90 for
[ ate paynents resulting fromnot having estimtes at the AID
[accounting identification nunber], Product Code/ Selling
Arrangement | evel, even though [Shell] nade a sufficient esti-

mat ed royalty paynent at the Payor level to cover [Shell's] actua
royalty obligations. Qualifier F of the Payor Handbook * * *
states that, for Federal l|eases, "[i]n any reporting nonth that
the total of the estimated payments previously reported for a
speci fic payor code equals or exceeds the actual royalty due on

t hose sanme Al Ds, products codes, and selling arrangenents no late
paynent will be assessed." Payor Handbook p. 3.070-4 (12-84

revi sion) (enphasis added). [1/]

(Statement of Reasons to the Director at 2).

A report on the appeal was submitted to the MVB Division of Appeals by
the RMP Office. It stated that the royalty for the two of fshore | eases at

i ssue

was due at MVS by the |ast day of August 1985 because SHELL was
reporting the July 1985 sales. According to MVB records, the
estimate for | ease 054-003936-0 was established for Septenber 1985
sales, and the estimate for |ease 054-004424-0 was established for
August 1985 sal es. Therefore, when the report and payment for
July 1985 for these | eases was received by MVS on Septenber 27,
1985, the royalty was 27 days | ate because SHELL had not
establ i shed estinates for the July 1985 sal es nonth, and royalties
were due by the last day of the follow ng nonth, or August 31
1985.

(RWP Field Report at 2). 1In regard to Shell's argument, the report stated

simply that "[a]lthough SHELL may have had estimates at the Payor |eve

1/ Mnerals Managenent Service, Royalty Managenent Program Q| and Gas Payor

Handbook [herei nafter cited as Payor Handbook]. The various expl anatory

par agraphs in the Payor Handbook under the headi ng "Reporting Esti nated

Royal ty Paynents are | abel ed al phabetically fromA through F and described as
"Qualifiers." The requirenments for estimated royalty paynments found in the
current version of the Payor Handbook are substantially the sanme although the
format of the codification has changed. See 2 Payor Handbook § 3.5 (1986).
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sufficient to cover actual royalty due, the bill was not issued for insuf-

ficiency of estimates." 1d.

By a decision dated May 19, 1987, the Director ruled on the appeal. The

deci sion held that:

The royalties for these two | eases were due August 31, 1985,
because Shell was reporting July 1985 sales. The MVS received the
July report and paynent on Septenber 27, 1985. However, MVS' s
records show that an estinmate for one | ease was established for
August 1985 sal es and for the other |ease for Septenber 1985
sal es, but an estinate was not on file for either |ease for July
1985 sales. Since the royalties were paid late and there were no
estimates filed on these | eases for the appropriate sal es nonth,
the interest assessnents are valid.

(Director's Decision at 2).

Shel | appeal ed the MVE deci sion of May 19, 1987, to this Board. The
statenent of reasons for appeal filed with the Board repeats the argunent
raised with M. Shell additionally argues that MV grant of its appeal on
Bill for Collection No. 04600585 involving the sane issue as this appeal shows

that MVB agrees with Shell's position

Inits answer, MVE contends that "estinmated paynents nust be sufficient
at a |lease level, not a payor level, and for the two | eases at issue Shell did
not have an estinmated paynent established" (Answer at 1). |In support, MB

guotes Qualifier A of the Payor Handbook which stated: "The estinmated paynent

nust be nade against a specific AID and MVB assi gned product code and selling

arrangenent nunber. Estimated paynents are only reported once."
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(Payor Handbook at 3.070-2, rev. 12/84 (enphasis in original).) MVS states

that "[al]n AID is equivalent to a | ease nunber" (Answer at 3). MW also

presents a copy of Form 2014 which appeared in the Payor Handbook at page

3.070-3 to illustrate the nethod of establishing an estinmated royalty paynent
for a lease. MVS notes that the instructions for filling out the formon page
3.070-2 cited by Shell require the payor to enter the "MVS assi gned accounting
identification (AID) nunber in block 6." Finally, MV states that the appea
of Bill for Collection No. 04600585 referred to by Shell was granted because
upon investigation it was determ ned that an estimted paynent was on file for

the | eases in question (Answer at 5).

[1] As a general rule, royalty paynments on production are due by the
end of the nonth following the nonth in which the oil and gas is produced and
sold. 30 CFR 218.50(a). Section 111(a) of the Federal Ol and Gas Royalty
Managenment Act of 1982 (FOGRMA), 30 U.S.C. 8§ 1721(a) (1982), specifically
provi des that "where royalty paynents are not received * * * on the date that
such paynents are due, or are |less than the anmount due, the Secretary shal
charge interest on such |ate paynents or underpaynents * * *. " The assessnent
of interest charges on late royalty paynents is also required by provisions of
the inplenenting regulations. 30 CFR 218.54. Exceptions to a |ate paynent
charge are authorized "when estimted paynents on mnerals production have
al ready been nade tinely and otherw se in accordance with instructions
provided by MV to the payor." 30 CFR 218.150(b). The instructions for

maki ng estinated paynments are found in the Payor Handbook.
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Par agraph F of the Payor Handbook cited by appellant provides that: "In

any reporting nonth that the total of the estinmted paynents previously
reported for a specific payor code equals or exceeds the actual royalties due
on those sanme Al Ds, product codes, and selling arrangenents no | ate paynent

charges will be assessed."” Payor Handbook at 3.070-4 (12/84). An

understandi ng of the requirenents for establishing an estimted paynent
requires reference to the other rel evant paragraphs of this section of the

Payor Handbook. Thus, paragraph A provides that "[t]he estinated paynent nust

be made against a specific AID[2/] and MVE assi gned product code and selling

arrangenent nunber" (Payor Handbook at 3.070-2 (12/84) (enphasis in

original)). The Payor Handbook further explains that once the estinated

payment is nade, the full anmpunt of the estimted paynent carries forward from
one nonth to the next nonth and the ampbunt of the estinmted paynent is not
reduced by the actual royalties paid. The result is that the payor is allowed
to delay paynent of the actual anount of royalty due until the end of the
second nonth follow ng the nonth the production is sold so long as a

sufficient estimate bal ance exi sts. Id.; see Yates Petrol eum Corp., 104 |BLA

173 (1988).

Estimated paynents are reported on Form MVB-2014 and nust be established
for the sales nmonth i medi ately preceding the nonth the report and paynent are
filed with MVB (retroactive establishnent of estinmate bal ances to avoid

i nterest charges is not allowed) (Payor Handbook at 3.070-2,

2/ An AID or accounting identification nunber "is assigned by M5 and con-
sists of a 10-digit | ease nunmber followed by a three-digit revenue source
code. * * * The AID nunber is provided by MV on a Payor Confirnmation Report
(PCR) after a payor submts appropriate data on a Payor Information Form
(PIF)." 2 Payor Handbook § 2.3.3 (1986).
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Paragraph C, and 3.070-3 (12/84)). This Board has affirnmed the necessity of
careful conpliance with the procedures for estinmated paynents in order to

avoid interest charges for |ate paynents. See Yates Petrol eum Corp., supra

(estimated bal ance on file will not bar interest charges for |ate paynent
where the royalty paynent was made after the second nonth follow ng the sale
nont h because the estinmate rolls over fromone nonth to the next to cover

sales in the latter nonth).

Accordingly, the issue presented is whether appellant properly filed an
estimted royalty paynent on Form MVB-2014 for each of the | eases at issue for
the July production/sales nonth. Such an estinmated paynent woul d have to have
been filed by the end of August 1985. MVS has asserted that this was not done
as an estinmated paynent for |ease 054-003936-0 was established for Septenber
1985 sales and the estimate for | ease 054-004424-0 was established for August
1985 sales. Unfortunately, the adm nistrative record before the Board
contains neither copies of the Form MVB-2014 on which the estimtes were
submitted nor copies of the forms on which the paynents for July 1985
production were subnmtted late. Thus, the record before the Board does not
contai n any docunentation establishing the facts fromwhich the issue of

proper application of the provisions of the Payor Handbook arises. The record

contains copies of the MVB bill for collection; Shell's Novenber 14, 1986,
cover letter enclosing payment of the assessnent and notice of appeal; Shell's
Decenber 24, 1986, letter discussing the resolution of assessnent Nos. 65

t hrough 88 and 93; Shell's statenent of reasons to the Director and cover
letter; the RMP Ofice field report and cover nenorandum MVS docketing

letter of April 1, 1987, acknow edgi ng receipt of
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the appeal to the Director; MVS decision of May 19, 1987; and MMGS' May 22
1987, cover letter transmitting the decision to Shell. It does not contain
docunents related to the estimated paynents MVBS asserts were nmade for August
and Septenber 1985 sales. In particular, it does not contain any docunen-
tation of receipt of Shell's royalty paynents by MVE for which MVB is

assessing | ate paynent interest charges.

[2] As a general rule, an administrative decision is properly set aside
and remanded if it is not supported by a case record providing this Board the
i nformati on necessary for an objective, independent review of the basis for

the decision. Fred D. Zerfoss, 81 IBLA 14 (1984). The reason for filing the

conpl ete agency record with the Board is evident: it is inpossible for this
Board to engage in intelligent, objective review of the agency's decision
wi t hout knowi ng the circunstances |eading to the action and the agency's

reasons for taking the action. See Soderberg Rawhi de Ranch Co., 63 I BLA 260

(1982). The Board is expressly authorized to review MVS decisions such as the
one under appeal in order to issue the final adnministrative decision on behalf
of the Secretary. 43 CFR 4.1(b)(3), 4.21(c). Obtaining the conplete

adm nistrative record is indispensable to the responsible exercise of this

review authority.

As explained in Mobil G| Exploration and Producing, Southeast, Inc., 90

| BLA 173, (1986), the agency case file nust be conplete as it nay be subject
to direct judicial scrutiny. It is well established that, absent a conplete
record, this Board and a review ng court are incapable of conmplying with the
requirements statutorily nandated by the Adnministrative
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Procedure Act. See e.qg. Higgins v. Kelly, 574 F.2d 789, 792 (3rd Cir. 1978).

When the validity of the agency's action is not sustainable on the
admi ni strative record conpiled by that agency, the courts are obliged to
vacate the agency decision and remand the matter for further consideration.

See Camp v. Pitts, 411 U.S. 138, 143 (1973). Accordingly, we find it

necessary to ensure that the record is established which will support the

adm ni strati ve deci si on.

Therefore, pursuant to the authority delegated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFR 4.1, the decision of the
Director, MVS, dated May 19, 1987, is set aside and the case is remanded.

C. Randall Grant, Jr.
Adm ni strative Judge

I concur:

Charles B. Cates
Director, Ex Oficio
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